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DI OE9T: 

An employee's pos i t i on  under the General 
Schedule was t o  be converted t o  Merit 
Pay i n  October 1981.  However, i n  
September 1981,  h i s  pos i t i on  was removed 
froln t h o s e  t o  be converted t o  Merit Pay. 
T h i s  occurred a f t e r  the employee's r a t -  
i n g  period had concluded r e s u l t i n g  i n  a 
r a t i n g  of " h i g h l y  successfu l"  which 
would have q u a l i f i e d  h i n  €or a merit pay 
increase.  Since t h e  employee's pos i t ion  
das nt3 t  c.>rlverted t o  meri t  pay and he 
was n o t  u n d e r  merit  pay when the a e r i t  
2ay increases  xere  awarded i n  October 
1 9 8 1 ,  the agency : j en i? \q  his ne r i t  pay 
inc-ce3se. de h o l d  t h a t  t h o  etnployee i s  
not ? n i - . i t l e d  to  tne merit  pay increase 
s ince  h i s  p o s i t i o n  das qot converted t o  
llierit pay and h e  was n o t  under the merit 
,i?y i>r:3gram <dhen the increases  *ere 
. ~ w ~ r . l e ~ I  d s  required by appl icable  regu- 
l a t i o n s .  

ISSUE 

The i ssue  i n  t h i s  dec is ion  is t h e  en t i t l ement  of an 
employee to  a inerit pay increase t o  be awarded a f t e r  his 
pos i t ion  was removed from those t o  be converted t . J  ~ 2 r i t  
pay. The employee had been ra ted  for  w r i t  pay purposes 
for  the  e n t i r e  appl icable  r a t i n g  period of 1 1  months, o d k  
he was not under t h e  meri t  pay program a t  t he  t i w  krle 
increases  were avarded. For the following reasons, we 
ho ld  t h a t  t h e  employee is n o t  eiii:itled t o  the merit  pay 
increase f o r  the period i n  quest ion.  

39CKGROUND 

T h i s  d s c i s i o n  is i n  response t o  t h e  appeal by 

- 

Y r .  Louis J. Derdevanis from o ~ r  Claims Group se t t lement ,  
2-2846629,  dated Februa ry  1, 1983,  d e n y i n g  h i s  claim f o r  
a meri t  pay increase.  
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Mr. D e r d e v a n i s ,  a n  e m p l o y e e  o f  t h e  D e f e n s e  Logistics 
Agency (DLA), f i l e d  a n  u n f a i r  l a b o r  p r a c t i c e  c h a r g e  o n  
J a n u a r y  1 9 ,  1982 ,  w i t h  t h e  F e d e r a l  Labor R e l a t i o n s  4 i l t ho r -  
i t y ,  Case N o .  3 - C A - 2 0 2 7 8 .  The F e d e r a l  Labor  R e l a t i o n s  
A u t h o r i t y ,  b y  l e t t e r  d a t e d  A p r i l  1 4 ,  1 9 8 2 ,  d e c l i n e d  ju r i s -  
d i c t i o n  i n  t h e  matter and t h e r e f o r e  r e f u s e d  t o  isacle a 
c t v p l d i n t .  S u b s e q u e n t l y ,  M r .  D e r d e v a n i s  f i l e d  t h i s  a c t i o n  
w i t h  o u r  O f f i c e  base4 upon t h e  E o l l o w i n g  c i r c u m s t a n c e s .  

By l e t t e r  d a t e d  S e p t e m b e r  3 0 ,  1980 ,  t h e  a g e n c y  n o t i -  
f i e d  Mr. Derdevani . ;  dnd o t h e r  DLA e m p l o y e e s  t h a t  t h e i r  
p s i t i o n s  would c o n v e r t  t o  t h e  Verit P a y  S y s t e m  i n  O c t o b e r  
1331 ,  p u r s u a n t  t o  C h a p t e r  5 4  o €  t h e  C i v i l  S e r v i c e  Reform 
4ct, P u b l i c  Law 95-454,  October 1 3 ,  1978 ,  5 U.S .C .  SS 5 4 8 1  
- et x. The a g e n c y  i d e n t i  f i e t i  550 en:>?t:)yees Dut  o f  a 
t 3 t a 1  G S - 1 3 ,  1 4 ,  o r  15 p o p u l a t i D n  o f  7 4 1  a s  q u a l i f y i n g  
, i n d e r  t h e  d e f i n i t i o n  o f  " s u p e r v i s o r "  or "manage!nent o f f i -  
c i a l "  f o u n d  a t  5 U.S.C. S 7 1 9 3  for t h e  merit p a y  s y s t e 3 n .  
The S e p t e m b e r  30 l e t t e r  a l s o  n o t i E i e d  '4r. D e r d e v a n i s  t h a t  
D L A  employee.;  k : ~  be ::.ivered by m r i t  p a y  would  beg in  t h e i r  
f i r a t  i ) e r f . > r : ~ ~ , + x : : 2  r a t i n g  per iod  i n  O c t o b e r  1380.  

%cause of t h e  s i g n i f i c a n t  i l n p c t  o f  DLA's d e c i s i o n  
t o  i n c l 1 ~ 3 2  : i e a v l y  75  p e r c e n t  o f  i t s  p o t e n t i a l  ,ner i t  pay 
p o p u l a t i o n  under  it.; ! w r i t  p a y  p r o g r a m ,  t h e  3 L A  heard- 
quarters b a r g a i n i n g  i n i t ,  t h e  Amer ican  F e d e r a t i o n  of 
.>>vern~nc?:i t  T.ngloyees  ( A F G E )  , and  e i g h t  DLA e m p l o y e e s  f i l e d  
a n  u n f a i r  l a b o r  p r a c t i c e  c h a r g e  w i t h  t h e  F e d e r a l  Labor  
R e l a t i 1 3 r l S  A u t h o r i t y  o n  J u n e  18 ,  1381 .  T Q ? ~  \?;E c h a r g e d  
t h a t  3 L 1  exceeded i ts  a u t h o r i t y  by i a i l a k e r a l l y  removing  
t h e s e  e m p l o y e e s  from the b a r g a i n i n g  u n i t .  

n 

~-~ - _ _  
of ----. P e r s o n n e i  Managemen t ' s  Imple !n_en ta t ion  -- - -- o f  Merit --- Pax, 
B-203022,  Se2tenbe; -8 ,  1 9 8 1 ,  wn ich  rejuirecl  t h e  D ? F i t : e  , > ?  
P e r s o n n e l  Management (OPiJI) to 4ecct2ase i t s  p r o p o s e d  r n e r i c  
2ay' c a l c u l a t i o n s .  The  a g e n c y  a d v i s e s  t h a t  a s  a r e s u l t  o f  
our d e c i s i o n ,  t h e  Director of 3T,A d e c i d e d  t o  r e t r o a c t i v e l y  
l i m i t  t h e  DLA merit pay c)verdgj.. to "on l y  those * * * who 
c l e a r l y   et t he  s u p e r v i s o r y  d e f i n i t i o n . "  "?h i?  r e s u l t e d  i n  
a r e d u c t i o n  (>E D L A  e i n p l o y e e s  c o v e r e d  u n d e r  merit pay Erom 
5 3 3  tr, 2 3 7 .  Among t h o s e  removed Ero in  w r i t  p a y  c o v e r a g e  
by t h i s  a c t i o n  was Yr. 3 e r d e v a n i s .  As a r e s u l t  of DLA';  
decis ion  t o  reduce it; nerit p a y  c o v e r a g e ,  t h e  M ' G Z  and 
t h e  e i g h t  DLA e m p l o y e e s  a g r e e d  t o  with:3taw t h e i r  u n f a i r  
l a b o r  p r a c t i c e  c h a r g e  a g a i n s t  t h e  a g e n c y .  N r .  D e r d e v a n i s  
was n o t i f i e d  (if tile Director's d e c i s i o n  t o  reconvert  h i s  
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p o s i t i o n  t9 t h e  #Genera l  S c h e d u l e  by l e t t e r  d a t e d  
S e p t e m b e r  2 1 ,  1981.  

merit pay c o v e r a g e ,  N r .  D e r d e v a n i s  r e c e i v e 3  a " h i g h l y  
S U C C ~ S S ~ I ~ ~ "  merit p a y  a p p r a i s a l  d a t e d  S e p t e m b e r  7 ,  1981. 
T h i s  r a t i n g  would h a v e  warranted a merit p a y  increase oE 
5494.57  i n  O c t o b e r  1981 ,  b u t  D L A  has d e n i e d  t h i s  i n c r e a s e  
3irlc2 4r. D e r d e v a n i s '  pos i t i on  was removed f r o m  merit  pay 
c o v e r a g e .  N o  w i t h i n - g r a d e  increase was d u e  Mr. D e r d e v a n i s  
~ l u r i n c j  the ;>e r iod  h e r e  i n v o l v e d  s i n c e  'ne d i d  not  complete 
t h e  r e q u i r e d  w a i t i n g  t i m e  u n t i l  d € t e r  October 1981.  

P r i o r  t o  t i l e  d e c i s i o n  to  remove h i s  p o s i t i o n  f rom 

The C l a i m  ;r.q:i:> ,;ettlelnent r e c o g n i z e d  t h a t  
Nr. D e r d e v a n i s  w a s  c o v e r e d  by t h e  DLA's merit pa11 i~?l?n 
Ecoln O c t o b e r  1980 to  S e p t ? . n b e r  1381. However, i t  w e n t  ' I ~ I  
to i f i t e r p r e t  sect ion 54il.112 ~f : i t l +  5 t h e  Code o f  
~ 2 I e r a l .  ~ o ~ j ~ i l 3 t i o n s  ( 1 9 8 1 )  a s  p r : 3 h i b i t i n r j  :ner i t  pay  
A e t e r m i n a t i o n s  beEoce 3 c i : : ) h ? r -  1 I 1 9 3 1 .  The r e l e v a n t  
p o r t i o n  :if t h a t  s e c t i o n  p r o v i d e s  a s  follows: 

" ( a )  Exc+;)t .I.; p r o v i d e d  i n  p a r a g r a p h  
( b )  of t h i s  s ec t ion ,  t h e  Nerit  Pay  S y s t e m  
shall be e f f e c t i v e  o n  t h e  f i r s t  d a y  O E  t h e  
f i r s t  a p p l i c a b l e  pay :>?eriod wh ich  b e g i n s  o n  
o r  a f t e r  October 1 ,  1981 .  

' I (  b )  An a g e n c y  .n,Jy i-ip1.4 writ Aerit 
Pay S y s t e m  f o r  a n y  g r o u p  or  c a t e g o r y  o E  
s u p e r v i s o r s  o r  management o f f i c i a l s  i 1 i  

p o s i t i o n s  c l a s s i E i e d  i n  GS-13, 1 4 ,  o r  15  o n  
t h e  f i r s t  day  o f  t h e  f i r s t  a p p l i c a b l e  p a y  
p e r i o d  wh ich  b e , 3 i n s  t ~ q  ~r a f t e r  October 1 ,  
1980 ,  * * *. 

" ( c )  U o t M i i ' c : i s t a n d i n g  S 5 4 0 . 1 0 4 ( a )  of 
this p a r t ,  t h e  f i r . ; t  ,cl2rit pay d e t e r m i n a -  
t i o n  s h a l l  b e  made fo r  e a c h  employee  i n i t i -  
a l l y  c o v e r e d  u n d e r  t h e  Yerit ?ay S y s t e m  o n  
t h e  da t e  t h e  Merit 3ay V,~:;t-,e~i is e f f e c t i v e  
fo r  t h a t  e r i p l o y e e  u n d e r  p a r a g r a p h  ( a )  (IC 
( b )  of t h i s  s e c t i o n ,  or o n  t h e  c loses t  da t e  
a f t e r  t h a t  d a t e  t h ~ t  i.; I e t e r - n i n e d  by t h e  
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a g e n c y  t o  be a d m i n i s t r a t i v e l y  E e a s i b l e  b u t  
i n  n o  e v e n t  more t h a n  6 0  d a y s  a f t e r  t h a t  
d a t e  . 'I 
A d d i t i o n a l l y ,  s e c t i o n  5 4 0 . 1 0 4 ( 3 )  of t h e  Code of 

Federal  R e g u l a i o n s  p r o v i d e s  a s  follows: 

" ( a )  4 cnerit p a y  d e t e r m i n a t i o n  i s  t o  
be made f o r  e a c h  e m p l o y e e  c o v e r e d  b y  t h e  
Neri t  Pay S y s t e m  on ;3ctoi>er 1 of e a c h  y e a r ,  
or  o n  t h e  closest  da t e  b e f o r e  or a f t e r  
Oc tobe r  1 tha t  i s  d e t e r m i n e d  by t h e  a g e n c y  
to be a d m i n i s t r a t i v e l y  f e a s i b l e  ( b u t  i n  n o  
+ v e n t  nore t h a n  90  d a y s  >eE>re  o r  hQ d a y s  
-If:er 3.25 )her 1 ) . " 
As i n d i c a t e d  .~lbi)ve,  Ar. D e r d e v a n i s  was o f f i c i a l l y  

r u ~ t i f i e d  by  l e t t e r  da ted  S e p t e m b e r  30, 1 9 8 0 ,  t h a t  h e  wou ld  
h ~ j i ~  his f i r s t  merit pay i x r € o r . a a n c e  r a t i n g  period i n  
October  1 9 8 0 ,  3a:I t h a t  h i s  p 3 s i t i o n  w o u l d  c o n v e r t  t o  the 
n e r i t  i)?ay ;y:;t2n i n  3ctober 1 9 8 1 ,  a f t e r  th? c m p l e t i o n  of 
t h e  i n i t i a l  r a t i n 3  period. iIowever, 3Eter t h e  c o n c l u s i o n  
of t h e  E u l l  1 1 - n o n t h  r a t i n g  per iod  and t h e  a s s i g n m e n t  a n d  
a p p r o v a l  o f  r a t i n g s ,  b u t  before  tile fo rna l  c o n v e r s i o n  to 
.nerit  p a y ,  DLA d e c i d e d  t o  reverse i t s  c o n v e r s i o n  process 
w i t h  r e s p e c t  t o  Yr. %r.letr.-ioi-=i' : > ( > s i t i o n .  M r .  D e r d e v a n i s  
does n o t  c h a l l e n g e  DLA's a u t h o r i t y  to rolnove h i s  p o s i t i o n  
fre3!n incrit  ;lay c o v e r a g e .  What M r .  D e r d e v a n i s  does c h a l -  
l e n g e  i s  3LA's pos i t io l i  t i l ( 3 t  i .Y i  ; ~ ' b s e q u e n t  d e c i s i o n  n o t  
t o  p e r m a n e n t l y  c o n v e r t  h i s  p s i t i o n  t o  merit pay m v e c a k ~ e  
neya tos  a n y  2 x p o r t e d  v e s t e d  r i g h t  t h d t  lady otherwise h a v e  
accrued from 41r. a e r d e v a n i s '  " h i g h l y  Y I ~ L ' c ~ s s ~ I ~ ~ ' ~  r a t i n g  
f o r  t h e  2 n t i r e  catiri.3 iwriod d u r i n g  w h i c h  h e  a n d  h i s  
agency c o n s i d e r e d  him t o  be p - t r f o r i n i n g  u n d e r  i t s  merit L),-I;~ 
p l a n .  

We c o n c l u d e  t h a t  the a g e n c y ' s  d e n i a l  of t h e  merit pay 
increase i s  c o n ~ ; i s t . e r l t  d i t h  t h e  l a n g u a g e  a n d  i n t e n t  af 
app l i cab le  r e g u l a t i o n s .  

As i n d i c a t e d  a b o v e ,  :Ir. D e r d e v a n i s  was riot c o v e r e d  by  
DIA'.; '.Ierit Pay  S y s t e m  i n  actober 1981, "nen h i s  p o s i t i o n  
w o u l d  n a v e  b e e n  c o n v e r t i d  to t h e  meri t  p a y  s y s t e m  and when 
t i l e  a g e n c y  made i ts  merit  ( l e t e r m i n a t i o n s .  The  iinpl.?- 
m n t i n g  r e g u l a t i o n s  i s s u e d  b y  9PY i m g l y  t h a t  a merit p a y  
d e t e r m i n a t i o n  ;nay be m d e  o n l y  f o r  those e m p l o y e e s  c o v e r e d  
b y  meri t  pay a t  t h e  time t h e  i n c r e a s e  is t o  be . a d a r d e d .  
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See 5 C.F.R. s 5 4 0 . 1 0 4 ( a ) ,  q u o t e d  nhove. Y h i l e  a n  
eaploy+e ' ;  p r f o r m a n c e  a p p r a i s a l  !nay Aictate  t h e  amount  
of t h e  merit p a y  i n c r e a s e ,  it-. m y  n o t  by i t s e l f  manda te  a 
Inerit p a y  i n c r e a s e  i f  t h e  e m p l o y e e  h a s  n o t  b e e n  c o n v e r t e d  
t o  and he is n o t  mder t h e  merit p a y  program a t  t he  time 
o €  t h e  e f f e c t i v e  d a t e  of t h e  w r i t  p a y  i n c r e a s e .  

A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  t h e  d e c i s i o n  of DLA t o  
d i t h h o l d  Nr. D e r d e v a n i s '  mer i t  ??y i n c r e a s e  is  c o n s i s t e n t  
vJith t h e  l a n g u a g e  and  intent o f  t h e  i m p l e m e n t i n g  regula- 
t i o n s  i s s u e d  by  OPM. Therefore ,  ~e s u s t a i n  our  C l a i m  
Group's  l e t e c  n i n a t i o n  t o  d e n y  Mr. O e r d e v a n i s '  claim. 

I 

1 of t h e  U n i t e d  S t a t e s  
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